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HIGH COURT FORM NO. (J) 2

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District: Sonitpur

                   In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present: Mrs.Chitra Rani Saikia, AJS

Wednesday, the 13th day of March ,2013

Title Suit No. 53/06

                                                  Md Anwar Hussain Khan----------

                                                                                             Plaintiff

-Versus

                                                  Md Jawad Hussain Khan & others--------

                                                                                    Defendants

The suit coming on for final hearing on 27th day of  February, 2013 in the 

presence of:-

Sri P. K. Dutta

                                          …………… Advocate for the Plaintiff

                                               And

Sri K. K. Sarma

                                                   ……………..  Advocate for the Defendant

And having stood for consideration to this day the court delivers the following 

judgment.

                                                     JUDGMENT

1. This is a suit for decree of specific performance of concluded contract, possession and 

for declaration of registered Sale Deed No 743/2000 dated 13.06.2000 executed by the 

defendant No 1 in favour of defendant No 2 as null and void and illegal. 

2. The plaintiff’s case in brief as averred in the plaint is that  the  plaintiff  and defendant 

No 1 are own brothers and they inherited the landed property of their deceased father. 

That after the demise of their father, landed property was divided among the brothers as 

per family settlement. Resultant to such family settlement land measuring 2 Kathas 17 

Lessas covered under New Dag No 72  fell in the share of defendant No 1. That the said 

share of the defendant No 1 is adjacent to the share of the plaintiff. It is further averred 

that on 04.05.10, defendant No 1 informed the plaintiff about his decision to sell  his said 
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share of land and asked the plaintiff whether he would purchase the same. Subsequently 

on 07.05.10, the plaintiff along with his brother Altaf Hussain Khan and other persons 

went to the shop of the defendant No 1 at Dolabari and after discussion finalized the oral 

contract to sell  the said property to the plaintiff  for sale consideration of Rs 85,000/-

( rupees eighty five thousand). Further averment of the plaintiff is that in the last part of  

June 2000 he heard that defendant No 1 had already sold the suit property to defendant 

No 2. The plaintiff has averred that defendant No 1 violated the terms of oral concluded 

contract by selling the suit property to defendant No 2.  Hence  this suit. 

3.  The  defendants  contested  the  suit  by  filing  written  statement  questioning  the 

maintainability of the suit, inter alia, on the ground that there is no cause of action for the 

suit, the suit is bad for non-joinder of necessary parties.  The defendants denied all facts 

regarding the oral concluded contract and stated that in spite of several requests made by 

defendant No 1, the plaintiff did not agree to purchase the said land. Defendant No 1 has 

stated that finally finding no way out he sold the suit land to defendant No 2.  Therefore, 

the defendants pray for dismissing the suit with cost. 

4. Upon the pleadings of both sides the then learned Civil Judge Sr. Division, Sonitpur, 

Tezpur, framed the following issues in this suit:  

(1) Whether there is any cause of action for this suit and any cause of action arose on 

07.05.2000, 13.06.2000, 03.07.2000 or any other date? 

(2) Whether the suit is barred under Section 34 of The Specific Relief Act? 

(3) Whether the suit is bad for non- joinder of necessary parties? 

(4)  Whether the suit is properly valued and proper court fee has been paid? 

(5) Whether any concluded contract of sale of the suit land was arrived at between the 

plaintiff and defendant No 1 on 07.05.2000 to purchase and sell the suit property as stated 

by the plaintiff? 

(6) Whether the registered Sale Deed No 743/2000 executed by defendant No 1 in favour 

of defendant No 2 is unlawful, null and void under law? 

(7) Whether the plaintiff is entitled to a decree as prayed for? 

(8) To what other relief/reliefs the parties are entitled? 

5. During the course of trial plaintiff side adduced the evidence of five witnesses to prove 

its case. Plaintiff exhibits one document. Defendant side adduced the evidence of two 

witnesses. Defendant side did not exhibit any document. I have heard the arguments of 

both sides, perused the case record and come to the determination as follows: 
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DISCUSSION, DECISION AND REASONS THEREOF:

Issue no (5):  Whether any concluded contract of sale of the suit land was arrived at  

between the plaintiff and defendant No 1 on 07.05.2000 to purchase and sell the suit 

property as stated by the plaintiff? 

6.  Let me first decide issue No (5) for the sake of convenience. 

The plaintiff  in  his  pleading  and PW 1 in  his  evidence  deposed that  on  04.05.2000 

defendant  No 1,  who is  his  own brother,  informed  him his  decision  to  sell  the  suit  

property and asked him whether he is willing and ready to purchase the same. PW 1 

deposed that he told the defendant No 1 that he would inform defendant No 1 within 

three days his own decision regarding purchasing of the suit property.  The plaintiff in his 

pleading and PW 1 in his evidence further deposed that he on 07.05.2000 along with his 

brother Altaf Hussain Khan and Intezar Ahmed, Rafique Ali and Dulal Mir went to the 

shop of defendant No 1 situated at Dolabari and informed him about his willingness and 

readiness  to  purchase  the  suit  property.  He  further  deposed  that  after  discussion  in 

presence of above named witnesses the price of the suit property was mutually fixed at 

Rs 85,000/-only ( rupees eighty five thousand)  and accordingly defendant No 1 made a 

concluded  oral  contract  with  the  plaintiff  to  sell  the  suit  property.  In  his  cross 

examination PW 1 clarified that on 07.05.2000 he along with his brother Altaf Hussain, 

Intezar Ahmed, Rafique Ahmed and Dulal Mir went to the shop  of Jowad situated at 

Dolabari and discussed the matter of selling and purchasing the land. According to him in 

his talk with Jowad he expressed his willingness to purchase the suit land and on that 

very day there concluded  an oral  agreement between Jowad and himself  to sell the suit 

land to him at the sale consideration of Rs 85,000/- only.  PW 1 further testified in his 

cross examination that  as per the agreement  defendant No 1 promised to execute the 

registered Sale Deed by taking necessary permission within three months. 

7.  This evidence of PW 1 regarding the oral concluded contract between defendant No 1 

and the plaintiff is supported and corroborated by the evidence of PW 2, PW 3, and PW4 

in all its material particulars. In his cross examination PW 2 deposed that on 07.05.2000 

when  there  was  an  agreement  for  sale  of  the  suit  property   in  the  grocery  shop  of 

defendant  No 1,   Rafique Ali,  Dulal  Mir,  Intezar  Ahmed  and himself  went  with the 

plaintiff.  He  denied  the  suggestion  that  there  was  no  agreement  for  sale  of  the  suit 

property  between  the  plaintiff  and  defendant  No  1  at  the  sale  consideration  of  Rs 

85,000/--only. PW 3 also deposed in his cross examination that in the month of May in 

2000 they went to make agreement for sale of the suit property between the plaintiff and 

defendant No 1. In his cross examination PW 4 deposed that  on 07.05.2000 Anowar 
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Hussain took him for doing agreement. He deposed that Rafique Ahmed, Altaf Hussain, 

Dulal Mir and himself went with the plaintiff. According to him there was an agreement 

between the plaintiff and defendant No 1 in presence of them for selling and purchasing 

the suit  land at  the sale consideration of Rs 85,000/-- only.   He further deposed that 

defendant No 1 did not receive any advance amount on that day and said that he would 

take  the  necessary  permission  and  would  register  the  Sale  Deed  by  taking  the 

consideration amount. 

 8.  It is true that PW 5  does not depose anything about the concluded oral contract 

between the plaintiff and the defendant. Apart from PW 5 all the witnesses examined on 

behalf of the plaintiff have deposed that Rafiqe Ali, i.e., PW 5 was present at the time of 

the oral contract. But surprisingly enough PW 5 himself remains silent about his presence 

at the time of the oral contract. PW 5 does not disclose anything about his knowledge of 

that contract. In view of the consistent and corroborative evidence of PW 1, PW 2, PW 3 

and PW 4 as discussed above  it appears that PW 5 is not telling the whole truth, rather he 

suppresses something. Therefore, I find the evidence of PW 5 not believable. And so the 

evidence of PW 5 does not adversely affect the evidence of the plaintiff  side that on 

07.05.2000 there was an oral agreement for  between the plaintiff and the defendant No 1 

to sell and purchase the suit property for the sale consideration of Rs 85,000/- only.  

9. The evidence of the PW 1, PW 2, PW 3 and PW 4 is consistent and corroborative  

regarding the fact that there took place an oral contract between the plaintiff  and the 

defendant  No  1  on  07.05.2000  to  sell  the  suit  property  to  the  plaintiff  for  sale 

consideration of Rs 85,000/- only. Being consistent and corroborative I find the evidence 

of these PWs worthy of credence. 

10. The defendants in their pleading and DW 1 in his evidence denied that on 04-05-2000 

defendant No 1 informed the plaintiff his decision to sell the suit property and asked him 

whether he is willing and ready to purchase the suit property. DW 1 further denied that  

the plaintiff said him that he would inform him within three days his decision regarding 

the purchase of the suit property.  DW 1 also denied that the plaintiff came to him on 

07.05.2000 and in presence of the witnesses there was an  oral contract between himself 

and the plaintiff for the sale and purchase of the suit property for sale consideration of Rs 

85,000/- only. 

11.  In  his pleading and in his evidence DW 1 admitted that he approached the plaintiff 

and intimated  his  decision  to  sell  the suit  property .  In  his  cross  examination  DW 1 

deposed that he requested the plaintiff and other members of his family to purchase the 
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suit property. According to him, in spite of several requests made by  him, the plaintiff 

refused to purchase the suit property. Defendant No 1 deposed in his evidence in chief 

that the plaintiff did not purchase the suit land as he was not financially sound. From such 

evidence of DW 1  it transpires that he offered to sell the suit property to the plaintiff, but 

the plaintiff refused to purchase the same because his financial condition is not sound. 

From this plea of the defendant the burden lies on him to prove the fact that the financial 

condition of the plaintiff is not so sound to purchase the suit property. 

12.  In his cross examination defendant No 1 (DW 1) testifies that plaintiff is a contractor 

as well as a businessman by profession. According to him,  plaintiff has cultivable land 

also. So, from the evidence of DW 1 it becomes clear that the plaintiff is a man having 

sufficient  means of earning.  From such evidence it  does not follow that the financial 

condition  of  the  plaintiff  is  not  sound.  Learned  counsel  for  the  defendant  draws  the 

attention of this court to the evidence of PW 1 in his cross examination where he testifies 

that he is a contractor in E & D Department and there is no work for about one year and 

submits  that  from this  evidence  of  PW 1 himself  it  becomes  clear  that  his  financial 

condition  is  not  sound enough  to  purchase  the  suit  property.  Perusal  of  case  record 

reveals  that  this  part  of  evidence  of  PW 1  was  recorded  on  24.01.2007.  So,  taking 

24.01.2007 as the base date if we count, there occurred scarcity of work for PW 1 from 

24.01.2006 as  per  his  own evidence.  The oral  contract  between the  plaintiff  and the 

defendant No 1 took place on 07.05.2000. There is no indication in the evidence of PW 1 

that his financial condition was not good at that point of time. Therefore, the evidence of 

PW 1 that he did not get any work of contract from 24.01.2006 does not necessarily point 

out his bad financial condition at the time of oral contract. For that reason the contention 

made by learned counsel for the defendant can not be accepted and so I respectfully reject 

his contention. 

13.  From the evidence of DW 1 the bad financial condition of the plaintiff is not made 

out. So, defendant has failed to discharge its burden to prove the bad financial condition 

of the plaintiff for which, according to the defendant, the plaintiff refused to purchase the 

suit property. 

14.  At this point it would be appropriate to consider the contention made by learned 

counsel for the plaintiff.  Sri P. K. Dutta, learned senior advocate for the plaintiff,  has 

contended  that  it  is  not  necessary  for  the  specific  performance  of  contract  that  the 

contract must be in writing. According to him suit for specific performance of contract 

may be  decreed  even  on the  basis  of  oral  agreement  if  the  plaintiff  proves  the  oral 

agreement  by  cogent  evidence.  In  support  of  his  contention  learned  senior  advocate 
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referred to the decision reported in AIR 2012 BOMBAY 50. I have perused this decision. 

It  is  held  in  this  decision  that  suit  for  specific  performance  can  be  filed  upon  oral 

agreement  also.   Learned counsel  for  the  defendant  has  not  disputed  this  contention. 

Therefore, I respectfully accept this contention. 

15.  Sri  K.  K.  Sarma,  learned  counsel  for  the  defendant,  has  contended  that  the  oral 

agreement on which the suit is based must be proved by clearest evidence. In support of 

his contention learned counsel for the defendant has referred to the decisions reported in 

1991(2)  GLJ  479  and  (2003)  1  GLT 290.  I  have  perused  these  decisions.  In  these 

decisions it is held by Hon’ble Gauhati High Court that oral agreement must be proved 

by clearest  and satisfactory evidence.   Learned counsel  for  the  defendant  has  rightly 

argued this point. 

16.  Learned  counsel  for  the  defendant  has  drawn  the  attention  of  this  court  to  the 

evidence of PW 1 in cross examination where he deposed that on 04.05.2002 defendant 

No 1 came to his home and informed about his decision to sell the suit property and 

contended that the evidence of the plaintiff himself is not believable because while he 

claims that the oral contract took place on 07.05.2000, his evidence that defendant No 1 

informed  him on  04.05.2002 about  his  decision  to  sell  the  suit  property  proves  self 

contradictory.  With all respect I reject this contention because in the latter part of his 

cross examination PW 1 clarified that after three days of that information, on 07.05.2000, 

he  along  with  other  witnesses  went  to  the  shop  of  defendant  No  1  and  discussed 

regarding the sale and purchase of the land and ultimately the agreement was finalized. 

Therefore, it can naturally be inferred that mentioning the date as 04.05.2002 is common 

human error which can not be allowed to defeat the totality of the evidence. 

17.  Learned  counsel  for  the  defendant  further  contended  that  as  transpires  from the 

evidence of PW 1, he came to know about the proposed sale of the suit  land by the 

defendant No 1 to defendant No 2 about one month ago from the sale. But in spite of that 

plaintiff did not file any objection petition before the Deputy Commissioner.  It is true 

that  PW 1 deposed in his cross examination that he came to know about the  proposed 

sale of the suit land by the defendant No 1 to defendant No 2 about one month ago from 

the sale. The plaintiff admittedly did not file any objection. It may be for ignorance of the 

plaintiff. Such mistake can not defeat the credibility of the total evidence of the plaintiff 

side.

 

18.  Taking together the evidence of the witnesses on the plaintiff side and the evidence 

of the  defendant  side,  I  find the evidence of the plaintiff  side more believable.  The 
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balance of probability lies in favour of the plaintiff that there took place an oral contract 

for sale of the suit property at the sale consideration of Rs 85,000/-   between the plaintiff 

and the defendant. 

In the result of the foregoing discussion  this issue is decided in affirmative in favour of 

the plaintiff. 

Issue No(1): Whether there is  any cause of action for this suit and any cause of 

action arose on 07.05.2000, 13.06.2000, 03.07.2000 or any other date?

19.  As discussed in issue No (5) above there took place an oral contract between the 

plaintiff and the defendant No 1 on 07.05.2000. Therefore, there is cause of action for 

this suit. Hence this issue is decided in affirmative in favour of the plaintiff. 

Issue No(2): Whether the suit is barred under Section 34 of The Specific Relief Act?

 

20.  In their pleading the defendants have raised this issue. But nothing is brought forth in 

the evidence on record to substantiate this pleading. Therefore, this issue is decided in 

negative. 

Issue No (3):  Whether the suit is bad for non- joinder of necessary parties? 

21.  In their pleading the defendants have averred that the suit is bad for non-joinder of 

necessary parties.  According to  the defendants  the other  heirs  of Late Taleb Hussain 

Khan are not impleaded as parties in this suit.  They plead that all those heirs of Late 

Taleb Hussain Khan are necessary parties to the suit and their non-joinder is fatal to this 

suit. 

22.  This is a suit for specific performance of contract arrived at between the plaintiff and 

the defendant No 1. The plaintiff and the defendant No 1 are brothers. There are other 

sons of Late Taleb Hussain Khan. In the case at hand, to decide the issues between the 

parties I find it not necessary that all the heirs of Late Taleb Hussain Khan must be joined 

as parties to the suit because there is no dispute regarding any portion of their ancestral 

property which was previously partitioned amongst them. In this suit, defendant No 1 is 

the sole owner of the suit property as he inherited the same from his father by way of 

family partition.  There is  no dispute regarding that  fact.  Therefore,  in my considered 

opinion, this suit is not bad for non-joinder of necessary parties. 

This issue is decided in negative against the defendants. 

Issue No (4):  Whether the suit is properly valued and proper court fee has been 

paid? 
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23.  The defendants plead in their written statement that the suit is not properly valued 

and the proper court fee had not been paid. This is a suit for specific performance of 

contract of sale and a consequential relief of permanent injunction. As per provision U/S 

7 of The Court Fees Act, 1870, in suits for specific performance of contract of sale, the 

amount of court fee to be payable under The Court Fees Act, 1870, is to be computed 

according  to  the  amount  of  consideration.  In  this  case  at  hand  the  amount  of  sale 

consideration in the concluded oral contract is Rs 85,000/-( rupees eighty five thousand). 

From perusal of the plaint it is seen that for the purpose of court fee this suit is valued  as  

Rs 85,000/--( rupees eighty five thousand). Apart from that, for the relief of declaration 

of  registered  Sale  Deed  No  743/2000  as  null  and  void  and  cancellation  thereof  the 

plaintiff put the value as Rs 4,500/- and for decree of permanent injunction the suit is 

valued at  Rs 500/-.  This valuation of the suit  for the purpose of court  fee is as per 

requirement of law  as provided U/S 7 of The Court Fees Act, 1870. As per this valuation 

ad valorem court fee is also paid at the time of filing the plaint.   Hence this issue is 

decided in affirmative in favour of the plaintiff. 

 

Issue No (6):Whether the registered Sale Deed No 743/2000 executed by defendant 

No 1  in favour of defendant No 2 is unlawful, null and void under law?

24.   The  plaintiff  averred  in  the  plaint  that  defendant  No  1  committed  breach  of 

concluded contract and transferred the suit property to defendant No 2 by registered Sale 

Deed  No  743/2000.  According  to  the  plaintiff  the  said  Sale  Deed  is  unlawful  and 

inoperative in law because defendant No 2 had purchased the suit properties with notice 

of prior concluded contract for sale of the said properties to the plaintiff. 

25. As discussed in Issue No (5) above, the plaintiff has established the fact that there 

took  place  an  oral  contract  for  sale  between  the  plaintiff  and  the  defendant  No  1 

regarding the  purchase  of  the  suit  land.  That  being  the  position  defendant  No 1 has 

definitely committed breach of oral contract by selling the suit property to defendant No 

2 subsequent to the original contract. 

26.  As  per  provision  U/S  19(b)  of  The  Specific  Relief  Act,  1963,  the  subsequent 

purchaser is to be excluded from enforcement of specific performance of the contract 

against him only if he can prove that he did not have notice of the original contract. 

27. Sri P. K. Dutta, learned senior advocate appearing for the plaintiff, has contended that 

if  the  subsequent  purchaser  buys  knowing  about  the  previous  agreement,  specific 

performance will be decreed against him too. In support of his contention learned senior 

advocate referred to the decisions reported in AIR 1972 SC 1520 and 1991(1) GLJ 514. 
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Learned counsel for the defendant also argued in the same line and he cited the decision 

reported in (1991) 2 GLR 136. I have perused these decisions. There is no dispute that in 

absence of specific finding that the subsequent purchaser had knowledge of the previous 

contract of sale, specific performance can not be enforced against him.

28.   In the case at hand defendant No 2 is the subsequent purchaser. In his pleading the 

plaintiff stated that defendant No 2 took interest in the plaintiff’s deal with defendant No 

1 and made enquiries about the contract dated 07.05.2000. In his evidence PW 1 deposed 

that after the concluded contract defendant No 2 came near him and asked him whether 

he had entered into any agreement to purchase the suit property. PW 1 further deposed 

that then he informed defendant No 2 about the concluded oral contract dated 07.05.2000. 

In his cross examination PW 2 deposed that after one week of the oral contract defendant 

No 2 asked him about the contract and he informed him about the concluded contract. 

PW 2 denied the suggestion that he did not tell defendant No 2 about the contract. PW 3 

also deposed that Mahammad Ali ( defendant No 2) asked him about the concluded oral 

contract  and  accordingly  he  informed  him  about  the  contract.  From  such  evidence 

adduced on behalf of the plaintiff  it  transpires that defendant No 2 had notice of the 

original contract. 

29.  In his evidence defendant No 2 being DW 2 deposed that as he has good relationship 

with the plaintiff and his brothers, he had met them before purchasing the suit property 

and informed them about the proposed sale of suit property in his favour. In his cross 

examination DW 2 deposed that he asked Anowar Hussain( the plaintiff) whether Jowad 

Hussain Khan ( defendant No 1) expressed his willingness to sell the suit property. So, 

there is no dispute that defendant No 2 met the plaintiff and there was talk between the 

two regarding the suit property. The dispute remains that while the plaintiff has stated 

that  defendant  No 2 had notice of the previous  contract,  defendant  No 2 straightway 

denied  any  notice  about  the  contract.  In  his  cross  examination  DW  2  denied  the 

suggestion that the plaintiff had said that defendant No 1 agreed to sell the suit property 

to him. While the evidence of the plaintiff side that there was a concluded oral contract 

between the plaintiff and defendant No 1 regarding the purchase of the suit property is 

found believable in the light of discussions and reasons as discussed in issue No(5), the 

evidence of DW 2 that he met the plaintiff and asked whether defendant No 1 informed 

him his decision to sell the suit  land and the plaintiff  did not say anything about the 

concluded oral contract is not at all believable. In his evidence DW 2 deposed that the 

plaintiff and his brothers told him that they did not have any objection in purchasing the 

suit  property by him.  This  evidence  of  DW 2 does  not  inspire  credence  as  it  is  not 

supported by any other evidence. 
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30.  While the evidence adduced on behalf of the plaintiff  makes out that DW 2 had 

notice of the previous oral contract, the burden shifts to the  defendant side  to prove that 

defendant No 2 does not have knowledge about the previous contract. From the foregoing 

discussion it is seen that defendant side has failed to discharge its burden of proving its 

plea that DW 2 had no notice of the previous contract.

31.  Section  48  of  The  Registration  Act,  1908,  does  not  apply  in  cases  where  the 

subsequent  transferee  had  notice  of  a  previous  contract  of  sale.  Section  48  of  the 

Registration Act, 1908 provides: 

“ All non testamentary documents duly registered under this Act, and relating to any 

property, whether movable or immovable, shall take effect against any oral agreement or 

declaration relating to such property, unless where the agreement or declaration has been 

accompanied  or  followed by delivery  of  possession  and the  same constitutes  a  valid 

transfer under any law for the time being in force: 

Provided  that  a  mortgage  by  deposit  of  title  deeds  as  defined  in  Section  58  of  The 

Transfer of Property Act, 1882, shall take effect against any mortgage deed subsequently 

executed and registered which relates to the same property.” 

32.  As per provision U/S 48 of the Registration Act, 1908, any registered sale deed shall 

take  effect  against  any  oral  agreement.  But  this  provision  is  not  applicable  if  the 

subsequent transferee had notice of the previous contract of sale.   As per this  settled 

position of law even the registered sale deed will  not be effective as against  the oral 

contract if the subsequent purchaser had notice of the previous contract. 

33. As transpires from the evidence on record as discussed above defendant No 2 had 

notice of the original contract before he purchased the suit property vide registered sale 

deed. Therefore, in view of the above discussion the registered sale deed No 743/2000 

would not be operative in law. 

34.  In the result,   this issue is decided in affirmative in favour of the plaintiff.  

Issue No(7): Whether the plaintiff is entitled to a decree as prayed for? 

35.  The  plaintiff  instituted  this  suit  seeking  decree  of  specific  performance  of  oral 

concluded contract. From the foregoing discussion in issue No 6 it is decided that there 

took place an oral contract between the plaintiff and the defendant No 1 for selling the 

suit property to the plaintiff at a sale consideration of Rs 85,000/- only. In his pleading 
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the plaintiff has stated that he was always willing and ready to pay the sale consideration 

to the defendant No 1. In his evidence also the plaintiff himself being the PW 1 deposed 

that he was always willing and ready to purchase the suit property. According to him he 

always expressed his willingness to purchase the said suit property by paying the sale 

consideration of Rs 85,000/- to the defendant No 1. 

36.  From the foregoing discussion in issue No (5) and (6) it is seen that the plaintiff has 

the financial ability to pay the sale consideration of Rs 85,000- to the defendant No 1. As 

it  transpires  from the  materials  on  record,  the  plaintiff  and  the  defendant  No  1  are 

brothers and the suit property is their ancestral property. In his evidence defendant No 1 

as DW 1 deposed that he approached the plaintiff and his brothers and requested them to 

purchase the suit property as it is ancestral property and he wanted the same to remain 

within the family itself.  In his  evidence  the plaintiff  also deposed that  he decided to 

purchase the suit property as the same is adjacent to his own land. From such evidence on 

record it can be inferred that the breach of oral contract in this case by the defendant No 1 

can not be adequately compensated in terms of money because it involves the ancestral 

property wherein the plaintiff has genuine interest. Moreover, the suit property is adjacent 

to the land of the plaintiff in which case the plaintiff has taken all the pain to purchase the 

same. 

37.  For what is discussed above the plaintiff  is entitled to get the decree of specific  

performance of oral  contract for sale of the suit property by paying the sale consideration 

of Rs 85,000/- to the defendant No 1and to get the possession of the suit premises.   

38.  As discussed in Issue No (6) above, defendant no 2 is not a bonafide purchaser. It is 

revealed  from the  discussion in  issue No (6) that  defendant  No 2 purchased the suit  

properties in spite of having notice of the original contract. Therefore, as per provision 

U/S 19(b) of The Specific Relief Act,1963, the specific performance of contract may be 

enforced against defendant  No 2 also.  Accordingly,  the plaintiff  is  entitled to get the 

decree  of  declaration  that  the  registered  Sale  Deed  No  743/2000  dated  13.06.2000 

executed by defendant No 1 in  favour of defendant No 2 is null and void. 

This issue is decided accordingly. 

Issue No(8): To what other relief/reliefs the parties are entitled? 

39.  In view of the discussion in issue No(5), (6) and (7) above, the plaintiff is entitled to 

get the decree of specific performance of contract for sale and for decree of declaration 

that the registered Sale Deed No 743/2000 dated 13.06.2000 executed by defendant No 1 

in favour of defendant No 2 is null and void. 
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The plaintiff is also entitled to get the cost.

The defendant is not entitled to get any relief. 

                                                     ORDER

40. This suit is decreed on contest with cost. The plaintiff is entitled to get the decree of 

specific  performance  of  contract  for  sale  of  the  suit  property  by  paying  the  sale 

consideration of Rs 85,000/-( rupees eighty five thousand)  to the defendant No 1and to 

get the possession of the suit premises. Defendant No 1 and 2 shall execute the Sale Deed 

in favour of the plaintiff in respect of the suit property.   The plaintiff is entitled to get the 

decree  of  declaration  that  the  registered  Sale  Deed  No  743/2000  dated  13.06.2000 

executed by defendant No 1 in favour of defendant No 2 is null and void. 

Prepare the decree accordingly. 

This judgment and order  is  delivered  and operative part of this judgment is pronounced 

in the open court today, the 13th  day  of March 2013 under my hand and seal. 

                                                                                        CHITRA RANI SAIKIA

                                                                                       Munsiff No 1, Tezpur
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                                                              APPENDIX

A. Plaintiff’s witnesses: 

1.PW 1----Md Anowar Hussain Khan
2. PW 2—Md Altaf Hussain Khan
3.PW 3---Md Dulal Mir
4. PW 4 ---Md Intezar Ahmed
5. PW 5 –Md Rafique Ali

B. Plaintiff’s exhibits: 

1. Exhibit 1 ---Cerified copy of registered Sale Deed No 743/2000

C. Defendant’s witnesses:

1. DW 1: Md Jowad Hussain Khan
2. DW 2: Md Mahammad  Ali

D. Defendant’s exhibits: Nil

CHITRA RANI SAIKIA

                                                                                                   Munsiff No 1, Tezpur
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